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20 TESTS FOR INDEPENDENT CONTRACTORS
By Victor Sy, CPA, MBA

The Internal Revenue Service (IRS) and the Employment Development Department (EDD) have stepped up
employment tax audits that lead to worker reclassification from independent contractors (1099) to employees
(W2). At stake are payroll taxes (FICA, Medicare, SDI, FITW, SITW). Of course, business owners prefer to
classify workers as independent contractors to save payroll taxes. Of course, the IRS prefers to classify them
as employees. As a result of these conflicting interests, the IRS has developed audit programs to “catch”
employers who “misclassify” workers. The program can be painful for small businesses that may not be able
to withstand the economic strain of paying back taxes along with penalties and interests. These audits are
even more painful because IRS and EDD do not conduct annual audits. Instead, they examine three years at a
time. Three years of taxes, penalties, and interests could break a small business. This type of audits could be
a pain for labor-intensive industries such as nursing registries, elderly care facilities, and home health/care
companies that send nurses and caregivers to the homes of clients and patients.

Use the following checklist to test if your workers are employees or independent contractors. A “yes” points

toward an employer-employee relationship while a “no” is an indication of independent contract. There are

no fixed rules as to how many items with “yes” and “no” make up your success or failure in a payroll audit.
Yes No N/A

Workers must comply With INSTTUCLIONS. .........coiiiiiiieieei e

Worker is trained by Person NiriNg. oot re s
Worker's services integrated iN DUSINESS. ........cviiiiii ittt reesteeeenreas
Worker must personally reNUEr SEIVICES. ......cuoiiiiiieiieie ettt sttt e b e
Worker cannot Nire Or fire @SSISTANTS. ..eiiiiiiie et sre e te e sneeeeas
Worker relationship is CONLINUING.  ooeeiiee et sreeae e e e e
WOTK QOUIS @r8 PrESEL. et et e e et e e s aeeste e e e sre e teeneeaneenreas

Worker must deVote TUIL TIME £0 DUSINESS. .....eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee et e et ee e e e e e e e e e e e e e e eeeeeeeeeeeeeeeeeenenens
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WoOrk is done 0N emMPIOYEI'S PreIMISES.  ...ooiiiiiiieiieie sttt sttt b et e st sbeeseesre e besneesneeeeas
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. Worker cannot CONtrol Order OF SEQUENCE. ........eeiiiiiieierieite sttt ettt sttt nb bbb nes
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. Worker submits oral Or WIHEN FEPOITS.  ..ooviiieiiee et e e e ae e e e e e sreenee e
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. Worker is paid at SPeCifiC INtEIVAIS. oo e e
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. Worker's business eXpenses are reiMBUISEA. .........ooiiiiiiiiieiiiie et ee s
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. Worker is provided with t00IS, MAtErialS. ..........cceiiiiiiiiieiiiie e nns
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. Worker has no significant investment in faCilities. ..........ccovviieiiiii i
. Worker has no opportunity for profit OF 10SS. ..o
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. WOrker does NOt WOIK With OTNeT FITmS.  .oeeeeeeeeeeee s ssnenenennnnnnnne
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. Worker does not offer SErviCes t0 PUDBIIC. ........c.viiiiii i
19. Worker may be discharged by Hability. ..o
20. Worker can terminate without Hability. ..o



